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Arising out of Order-in-Original No. MP/02/AC/Div-111/2018-19~: 14.06.2018 issued by
Assistant Commissioner, Div-Ill, Central Tax, Ahniedabad-South

'cl" 3l41&1c/R11 cm -=rri:r ~ 'tfITT Name & Address of the Appellant/ Respondent
Angiplast Pvt ltd

Ahmedabad

ail{ anf zr 3r9ta am?r t sriitsr srra aa & it azz am?r uf zqenfe,f fa aag Ter rferant at
3rfta zur g+terr srzi wgd a Far &

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

'lTim m<PR pr gatervr smrl
Revision application to Government of India :

(1) ta saa zgca sf@fr4, 1994 ctr e!ffi 3TITTf ~ ~ 7n:r lWwIT c!5" qR B~ e!ffi cITT '31-l-e!ffi c!5" ~~~
# irfa yatervr s4a rft fa, and al, far +iacu, la f@mm, a)ft if#rc, la {tq ra,if, { fact
: 11 ooo 1 cITT ctr 'i:if[,fr~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) uf mra ctr 5ff.1 mr i sa h zrf arr fat arwerI zu 3rr ala i a fa4 qvsr gr
awgrTi mr a uia mf ii, za fa8t rust zrr +wr a "'tlW cf6 fa8l ala ii ar f#t arvsrmzl ara ctr >lfcluIT cj5"
hr g& st
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(11) zuR ze rqr fag far rd c!5" <ITITT (~ m~ cITT) f.mm fcl5<:rr <Tm l=!ffi "ITT I
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(~) 'l:rffif cB" ~M ~ m m # PlllfR1ct 1=!@ Y"<" m lffi'f cf) FclPls:if01 rat zyca aa mra u ala
zca ah fz ama "Gil" 'l,mf cf) ffTITT"M~ mm # PlllfR1ct t I

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if smraa al sur zca :f[TIA a frg sit sq@ht 3Ree nu # u{& ail ha arr itz err virm a gar@s agar, or8ha a gr uRa at mu u zn Ta f@a sf@fm (i2) 1998 tlRf 109 TT
~~ fcpq lW 'ITT!

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

tu nr« zgca (3r@ta) Para6a, 2001 cB" m-.:r 9 cB" 3lWf-a FclP!Fcfce >l1=f;f ~ ~-8 # cIT >fRrm #,
)fa 3re # uf an? )fa fetas al lffi, cf) 'lflm ~~~~~ ctr crr-crr >fRrll'f cf) ~
Ufa 3m)a fhu urr alR@ TIm ~- qJT ~M~~~ cB"~ tlRf 35-~ # -PJ'c1ffw i:#t cB"~
cB" ~ cB" W$2:f t'r3lR-6 "c!@R ctr >fRr 'lfr ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies ea·ch of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@aura 3ma # rt uif ica za gs aru qt m i3x=ffi cpq 'ITT m wm 200 /- ~ :f@R ctr i:rITC!
~ITT~~~~~~ "islJro 'ITT m 1000/- ctr~~ ctr i:r!TC!I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr gyca, ab4tr nraa zea vi hara 3rat#tu qrarf@raw # 3r4tea-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #tu surer zrca 3rf@Rm, 1944 ctr tlRf 35-il'/35-~ cB"~:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(ciJ) '3cmR1fulct qRmct 2 (1) c1J if ~ ~ *m c#I' 3Nlc1 , ~ * lW@ if m~.~
sna zgca viaa 3r4tr mznf@raw (Rrec) al ufa 2fr 4)fear, 3natar i sit-2o, q
#ea zlRazaa arras, aunt 7r, 3-1!3'141~14-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) aove. .aaE>>.e·ca,'»
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) rfe zmaras{ sm?ii ar mrsrst at rt p sitar # fg #hr argarja
in fanmal z« z ta gy ft fa frar rt arf aa # frg zrenferf r4t6la
nrzuTf@raur al ya 3r@ha zn a4hrl alg raa fhzu uirar&
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the· aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

0

. (4)

(5)

(6)

Irz1rerzu yc 3f@Ir 497o zrrr visit@r at~-1 * 3@T@' feffa fag 33rama zu
Tc mrsr zrenfenf fvfu nf@rant s?gr ii rel 6t ga uf "Cfx .6.5o h a arzrezu geo
fe;cnc'C'l"llT 'ITTr!T~I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50·paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

zr it if@rii at firur a4a fmi 6t 3j #ft en 3TJcITTlffi fclrrtT uirr il fr zce,
a4tr Gara yea gi hara 3rfttq nrnf@raw (rfRaf@) f1lli:r, 1982 if f1i%c:r t I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

fr zc, tu gr«a yea vi hara or)ft1 znrnf@raw (Rrec), ,R 3r@cl # mm
air zia (Demand) yd is (Penalty) cITT 10% Ta smr aer 3@arr ?k 1zrif, 31f@ram rasr 1o~ ~
cfiW~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

hc4tr3enra3th tara#3iaufa, an@z@tan "a#carRt #iar"Duty Demanded) ­
..:,

(i) · (Section)~ 11D ~~~~;
(ii) fen a1a #er4z3he# uf@,

(iii) hcrdzhffailafr 6hazr earufa.
> zrzasm'if3r4' iiszt rasar#t a=car ii, 3r4tr'afar #fra raamfaarr.

C'\ C'\ ..:> C'\

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate· Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) · amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~~ 3mr t" ,;mt 3r4hr 7f@rawT a mra szi era 3rrar gr# zn 'ciUs faafea gt t zii far a srca a..:, ..:, ..:,

10% 3fo@Ta1 trt 3il szi aar au faa(Rea zt aa av a 10% ararara=r trt cfi'I' ~~~I..:, ..:, aara,,
In view of above, an appeal against this order shall lie befo~e th_e Tri~~1-0r-1~..e_ay.i~i'J.:~f

10% of the d~ty_ de171ande~ where duty or duty and penalty are In d1spute11ite~_tt_l¥_"' w_,_;r~_-._rr
penalty alone is mn dispute. & kiss I'2y

~ ~ ~~:t> /:· .'/ ', v r««e,mm ¢· !°..,"":·-...... _./. re , .J t·:) ..... ,...:• ...
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ORDER-IN-APPEAL

Mis. Angiplast Private Limited, 4803, Phase-IV, GIDC Vatva, Ahmedabad - 382445 [for

short - 'appellant '] has filed this appeal against OIO No. MP/02/AC/Div-III/2018-19 dated

14.06.2018, passed by the Assistant Commissioner, Central Tax, Division -- III, Ahmedabad ­

South [for short - 'adjudicating authority'].

2. The facts giving rise to this appeal are that, during the course of Audit that the fact.

emerged that the appellant incurred expenditure in foreign currency on account of Professional

Comultancy Charges and Sales Promotion Charges for the services received from outside of

India. It appeared that the appellant was liable to pay service tax on the said services received by

him under the category of "Banking and Financial Services" falling under Section 65(105)(zm)

of the Finance Act, 1994 , on which the service tax liability is on the service receiver under

reverse charge mechanism in terms of Section 66A of the Finance Act, 1994 and Rule 3 (ii) and

(iii) of The Taxation of Service (Provided from Outside India and Received in India) Rules, 2006

for the period prior to 01.07.2012. It also appeared that the said service doesn't falls under the

category of negative list listed under Section 66D of the Finance Act, 1994 and thus appellant

was liable to pay the Service Tax on such services under Rule 3 and 4 of the Place of Provision

of Services Rules, 2012 (henceforth, "POPS rules").

2.1. Since the appellant was not paying service tax on the activity described, a show cause

notice was issued and came to be decided by the adjudicating authority vide impugned order by

confirming the service tax demand of Rs.2,72,431/- for the period from October 2011 to 2015­

16 dong with interest and, an equal amount of penalty was imposed. In addition to this a penalty

of Rs. 10,000/- was imposed on appellant as they failed to file service tax returns on proper

manner. The present appeal has been filed against this order of the adjudicating authority.

- -:

0

3.

3.1

The main grounds of appeal, in very brief, are as follows­
The appellant states that the remittances made by them in foreign currency on account of

0

Professional Consultancy charges and Sales Promotion charges cannot be classified under

"Banking and Financial Services" for the period prior to 01.07.2012. For this the appellant relied

on the definition of "Banking and other Financial Services" mentioned in the Section 65(12) of

the Finance Act, 1994.
\

3.2 The appellant contends that even if the services is classified under "Banking and

Financial Services" for the period wef 01.07.2012, they are not liable to pay service tax on the

import of the said services as per the Rule 9 of POPS, Rules 2012 which states that the place of

provision of services provided by a banking company, or a financial institution, or a non-banking
financial company, to account holder is the location of service provider, which in present case is

outside of India.
3.3 Appellant argues that the demand is time ban-ed for this-tb.t appellant relied on theGans,N
judgments of Hon'ble Supreme Court in the cases of PadnfifRroduets"VsCollector of Centralf:l~.J~,.-~:;-_:;~~-/'f\

? . ­
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Excise, Collector of Central Excise Vs. Chemphar Drugs & Liniments and Continental

Foundation Jt. Venture Vs. Commisisoner of Central Excise, Chandigarh - I reported in 1989

(43) ELT 195 (SC), 1989 (40) ELT 276 (SC) and 2007 (216) ELT 177 (SC) respectively.

3.4 The appellant also argues that the penalties levied under Section 77 and 78 of the Finance

Act, 1994 are not justifiable as they have not contravened any rule with an intent to evade
payment of service tax.

4. In the personal hearing held on 12.09.2018, Smt. Shilpa P. Dave, Advocate appeared on

behalf of the appellant and reiterated the submissions advanced in the grounds of appeal.

5. I have carefully gone through the appeal. It is a fact that the appellant was receiving

Professional Consultancy services and Sales Promotion Services from the service provider

located outside of India and for which they were paying in foreign currency.

5 .1 The demand in the impugned order was confirmed on the basis of classification of the

said service under "Banking and Financial Services" for the period prior to 0 1.07.2012. I find the

0 definition of "Banking and other Financial services" in the Section 65(12) of the Finance Act,
1994 as:
"Banking and Other Financial Services" means ­

o

(a) the following services provided by a banking company or a financial institution including a non-banking financial company or
any other body corporate or [commercial concern] , namely :­
(i) financial leasing services including equipment leasing and hire-purchase;
Explanation.-For the purposes ofthis item, "financial leasing" means a lease transaction where­
(i) contract for lease is entered into between parties for leasing ofa specific asset;
(ii) such contract is for use and occupation ofthe asset by the lessee;
(iii) the lease payment is calculated so as to cover the full cost ofthe asset together with the interest charges; and
(iv) the lessee is entitled to own, or has the option to own, the asset at the end ofthe lease period after making the lease payment;
(ii) Omitted
(iii) merchant banking services;
(iv) securities and foreign exchange (forex) broking, and purchase or sale offoreign currency, including money changing;
(v) asset management including portfolio management, all forms offund management, pension fund management, custodial,
depository and trust services ,
(vi) advisory and other auxiliary financial services including investment and portfolio research and advice, advice on mergers and
acquisitions and advice on corporate restructuring and strategy;
(vii) provision and transfer of information and data processing; and
(viii) banker to an issue services; and
(ix) other financial services, namely, lending, issue ofpay order, demand draft, cheque, letter ofcredit and bill ofexchange,
transfer ofmoney including telegraphic transfer, mail transfer and electronic transfer, providing bank guarantee, overdraft
facility, bill discounting facility, safe deposit locker, safe vaults, operation ofbank accounts;";
(b) foreign exchange broking and purchase or sale offoreign currency including money changing provided by a foreign exchange
broker or and authorised dealer in foreign exchange or an authorised money changer, other than those covered under sub-clause
(a);

[Explanation. - For the purposes ofthis clause, it is hereby declared that "purchase or sale offoreign currency, including money
changing" includes purchase or sale offoreign currency, whether or not the consideration for such purchase or sale, as the case
may be, is specified separately;]

I find that from the above definitions that it is very clear that services like Professional

Consultancy services and Sales Promotion services have no relation with act of money lending,

money leasing, merchant banking services, securities & foreign exchange broking or any other

activity mentioned in the definitions ofBanking and Other Financial Services. Further I also find

a mere mention ofact y the adjudicating authority in the ipye@r#gnat the aslant
has not paid service tax on foreign bank charges, but it c~~r(~~.:·.t".~1-,...cl: '.t.\<:l\uced from the
impugned order how the remittances made by the appellai oniacoumt of Professional

& € !4j€@>:gs.. _.



Consultancy charges and Sales Promotion charges are related with foreign bank charges or

Banking and other Financial services. I find that the demand confirmed in the impugned order by

classifying Professional Consultancy services and Sales Promotion services under the category

of "Banking and Financial Services" is not sustainable for the period prior to 01.07.2012.

5 .2. The appellant maintained in his appeal that the Professional Consultancy Services and

Sales Promotion Services cannot be classified under "Banking and Financial Services" and even

if it is classified under "Banking and Financial Services" they were not exigible to pay service

tax as per the Rule 9 of POPS, Rules 2012, which states that the place of provision of services

provided by a banking company, or a financial institution, or a non-banking financial company,

to account holders is the location of service provider. I find that the appellant has nowhere

categorically denied the fact that their activity is a service which is not listed in the negative list

mentioned under Section 66D of the Finance Act, 1994. It is notable to mention here that the

service specific definitions were done away with and the concept of negative list from

01.07.2012. I find that the activity of Professional Consultancy and Sales Promotion is a

'service' in terms of section 65B (44) of the Finance Act, 1994 and further I also do not such

service in the negative list under Section 66 D of the Finance Act, 1994. However the taxability

depends on the place of provision of service. The place of provision of service is determined in

accordance with the POPS rules. I note that the Rule 3 of POPS Rules 2012 states that "the place
ofprovision ofa service shall be the location ofthe recipient ofservice Provided that in case the
location ofthe service receiver is not available in the ordinary course ofbusiness, the place of
provision shall be the location ofthe provider ofservice".I find that the services received by the

appellant on account of Professional Consultancy and Sales Promotion cannot be classified under

"Banking and Financial Services" in terms of the definition mentioned in the POPS Rules 2012.

So the reliance for relief by the appellant as per Rule 9 ofPOPS Rules, 2012 is not sustainable.

5 .3 The appellant has also raised the issue of time barring as according to him there is no

suppression of facts or wilful misstatement. It is however a fact that they had not shown the

details of remittances made by them on account of Professional Consultancy services and Sales

Promotion services in their ST-3 returns for the relevant period and not claimed any exemption

from service tax either. These facts were brought to the notice only during the course of audit.

The appellant has presented the case of interpretation of law which is not correct. On going

through the case laws, the relevant portion of the judgement of the Hon'ble Supreme Court in the

case of Padmini Products vs. Collector of Central Excise reported in the case of 1989 (43) ELT

195 (SC) which observes "merefailure or negligence on thepart oftheproducer ormanufacturer either not

to take out a licence in case where there was scopefor doubt as to whether licence was required to be taken out or

where there was scopefor doubt whether goods were dutiable or not, would not attract Section 11-4 oftheAc".

Further the appellant relied on the judgement of the Hon'ble Supreme Court of India in the

case of Continental Foundation Jt. Venture vs Commissioner of Central Excise, Chandigarh -I

reported in 2007(216) ELT 177(SC) which observes "The expression "suppression" has been used in

theproviso to Section 114 oftheAct accompanied by very strong words as f-air@ollusion" and, therefore,
A co.-. 8,\

has to be construed strictly. Mere omission to give correct information fk.~~rof·up'=.rp.re·ts··siiJ.__z>?'fi.;.facts unless it was
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deliberate to stop tle payment ofduty. Suppression meansfailure to disclosefull information with the intent to

evadepayment ofduty. Wizen thefacts are known to both the parties, omission by one party to do what he might

have done would not render it suppression. Wizen the Revenue invokes the extendedperiod oflimitation under

Section 114 the burden is cast upon it to prove suppression offact. An incorrect statement cannot be equated

witlt a willful misstatement. The latter implies making ofan incorrect statement with the knowledge that the

statement was not correct."

I find that these case laws deal with the issue when there is a doubt of duty liability on

goods (in the present case it can be construed with the taxability of services) and if there is a

doubt regarding the necessity of furnishing any information, then the extended period cannot be

invoked. I find that there is no doubt regarding the taxability of service as provisions mentioned

in POPS Rules, 2012 and negative list, listed under Section 66 D of the Finance Act, 1994 are.

very clear, in view of this I find that there is not even an iota of doubt regarding the taxability of

service received by the appellant from outside of India. In view of all these facts when in the era

of self assessment when the liability is on the assessee to assess his correct duty liability and

furnish the make necessary disclosure as prescribed in the law. I find in presence of explicit and

clear law, non payment of service tax is a clear indication of the appellant's intent to evade

payment of service tax. The suppression of facts is therefore involved and extended period has

been rightly invoked.

5.4 With regard to penalty the appellant relied upon the judgment ofHon'ble Supreme Court

in the case· ofMis Hindustan Steel Ltd. Vs State of Orissa reported in the case of 1978 ELT

(Jl59) which observes that "An order imposingpenaltyforfailure to carry out a statutory obligation is the

result ofa quasi-criminalproceeding, andpenalty will not ordinarily be imposed unless the party obliged either
acted deliberately in defiance oflaw or was guilty of conduct contumacious or dishonest, or acted in conscious
disregard ofits obligation. Penalty will not also be imposedmerely because it is lawful to do so. Whetherpenalty
should be imposedforfailure to perform a statutory obligation is a matter of discretion of the authority to be
exercised judicially and on a consideration of all the relevant circumstances. Even if a minimum penalty is
prescribed, the authority competent to impose the penalty will be justified in refusing to impose penalty, wizen
there is a technical or venial breach oftheprovisions oftheAct or where the breachflowsfrom a bonafide belief
that the offender is not liable to act in the mannerprescribed by the statute. Those in charge ofthe affairs ofthe
Company infailing to register the Company as a dealer acted in the honest andgenuine beliefthat the Company

was not a dealer. Granting that they erred, 110 casefor imposingpenalty was made out." I find this judgement

is not applicable in the present case as the appellant had not paid service tax and not disclosed

which he was supposed to do in the ST-3 returns it is clear in the present case that the appellant

has suppressed the facts with the intention to evade the payment of service tax. the penalty

imposed under Section 78 of the Finance Act, 1994 is proper for the period wef 01.07.2012 to

2015-16. Further, I also find that the adjudicating authority has rightly imposed the penalty under

Section 77 of the Finance Act, 1994, as the appellant failed to file correct service tax returns in
the proper manner.

AaraA, 'G­
6. In view of the above, the appeal is allowed for the .eiiopr6kt0 .07.2012 and I

vptola the impvenea oro dated 14.06.2018 or e pa$6j .20k244 2o1s-16, me\zl t» ya&.·
< ,



interest and penalty under Section 75 & 78 of the Finance Act, 1994 respectively, stands

modified proportionately. I do not find reason to interfere with the impugned order regarding the

imposition ofpenalty under Section 77 of the Finance Act, 1994.

(3mr gi#)
3rzr#a (3r41er)

.3

Att s

(Vin
Superintendent (Appeal-I),
GSTAppeals,
Ahmedabad.

Date: .10.2018

BYR.P.A.D .

To,
M/s. Angiplast Private Limited
Plot No. 4803, Phase-IV
GIDC, Vatva,
Ahmedabad- 382445

Copyto:-

1. The Chief Commissioner, GST& Central Excise, Ahmedabad Zone .
2. The Commissioner, GST& Central Excise, Ahmedabad-South.
3. The Deputy/Assistant Commissioner, GST& Central Excise, Division-III, Ahmedabad-South.
4. The Assistant Commissioner, System, GST& Central Excise, Ahmedabad-South
19@rdFile.

6. P.A.


